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improvement. 8 Though the latter right would not be affected by 
the allowance of the referendum, the former would ; but this would 
not operate to make the procedure void because lacking in due 
process of law. 9 

As a general rule, the referendum power as reserved to the 
people of the state is subject to appropriate constitutional limita- 
tions; 10 and in the case of municipalities, upon a parity of reason, 
the municipal charter, or other legislative grant of power, should 
likewise operate to limit the exercise of the referendum. In 
authorizing street improvements, the cost of which is to be assessed 
against the abutting property, a municipal corporation can act 
only by virtue of a special legislative authority, which must be 
strictly complied with in order to give validity to the assessments 
levied to pay for the improvement. 11 Where the exercise of the 
referendum would be inconsistent with the procedure outlined by 
the legislative authority by virtue of which alone the municipality 
can act, it seems that the referendum should be held to be inap- 
plicable. 

/. D. R. 

Negligence Per Se : Driving on Wrong Side of Road. — In 
Stohlman v. Martin 1 the defendant, while driving his automobile to 
the left of the center of the roadway instead of to the right thereof 
as provided by statute, 2 collided with the buggy driven by the 
plaintiff, seriously injuring her. The court said that the violation 
of the statute resulting proximately in the injury to the plaintiff 
might be prima facie evidence of negligence, rebuttable by other 
facts. This statement of the law accords with that expressed as 
the true one in an earlier number of this Review. 3 

But is the law as stated in the case above referred to the law 
in California today? Apparently not, for in arriving at its conclu- 
sion, the court distinguished the case of Scragg v. Sallee 4 on the 
ground that there the defendant having violated a penal statute had 
committed a public wrong which made him guilty of negligence 
per se. But in making this distinction the court evidently over- 
looked the fact that the statute of 1905, as amended in 1907, is also 



8 1911 Stat. Cal., p. 732; see also 1885 Stat. Cal., p. 147. 

9 Cooley, Taxation, 3d ed., 1236, et seq. 

i° State of Nevada v. White (Nev., 1913), 50 L. R. A. (N. S.) 195, 
204, 207 n. 

11 Cooley, Taxation, 3d ed., 1156 et seq. 

1 (Sept. 7, 1915), 21 Cal. App. Dec. 305. 

2 1905 Stat. Cal. 816, 1907 Stat. Cal. Extra Ses. 916. 

3 3 California Law Review, 84, 85; Neal v. Rendall (1903), 98 Me. 
69, 63 L. R. A. 668, 56 Atl. 209; Brember v. Jones (1893), 67 N. H. 374, 
26 L. R. A. 408, 30 Atl. 411; Perlstein v. Am. Exp. Co. (1901), 177 Mass. 
530, 59 N. E. 194, 52 L. R. A. 959; Piatt v. So. Photo Mat. Co. (1908), 
4 Ga. App. 159, 60 S. E. 1068. 

* (1914), 24 Cal. App. 133, 140 Pac. 706, citing the earlier California 
cases. 
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a penal statute in that the sixth section thereof makes a violation 
of any of its sections a misdemeanor, punishable by fine and im- 
prisonment. This being true, the case of Scragg v. Sallee should 
not have been distinguished unless the court was attempting to vary 
the rule of law therein stated. The case of Weaver v. Carter 5 
would also seem to indicate that Scragg v. Sallee states the rule in 
California. The former case also involved a violation of the statute 
of 1905 and the court sustained the instructions given below to the 
effect that the violator of the statute was "guilty of negligence" as 
to the party whose injury resulted proximately from the violation 
of the statute. 

The more logical and natural view, however, is that expressed 
in Stohlman v. Martin. The law of the road should not be a con- 
clusive test in the determination of negligence, but the circum- 
stances of the case should control. One can imagine many in- 
stances of violations of the rules of the road or of speed ordinances 
that would be both justifiable and excusable under the circum- 
stances. 6 

If the defendant in a civil action has committed a public wrong, 
and if it is sought to place him under a disability when sued by the 
party injured by the commission of that wrong, the statute itself 
not giving a remedy to the party injured, there is no real reason 
for calling that disability "negligence per se." The violation of a 
general penal statute renders the violator liable to the state for the 
penalty prescribed, but there is no distinct liability to individuals 
under the statute unless the legislature in passing it was seeking to 
create a duty owing to individuals instead of one owing to the 
public. 7 The statute of 1905 prescribes highway regulations. It 
was intended to prompt persons to keep to the right at all times, 
regardless of whether others are seen or met coming from the op- 
posite direction. 8 The duty is not one owing to individuals, but to 
the public generally, and it is sufficient for all purposes to hold the 
violation of the statute prima facie evidence of negligence and to 
let that presumption be controlled by all the circumstances. 

M. W. D. 



« (Aug. 16, 1915), 21 Cal. App. Dec. 218. 

« Wayde v. Carr (1823), 2 Dow. & Ry. 255, 16 Eng. C. L. 84; Neal v. 
Rendall (1903), 98 Me. 69, 56 Atl. 209, 63 L. R. A. 668; Reipe v. Elting 
(1893), 89 Iowa, 82, 56 N. W. 285, 48 Am. St. Rep. 356 and note, 26 E- 
R. A. 769. 

7 Atkinson v. Newcastle etc. Waterworks Co. (1877), 2 Exch. Div. 
441; Taylor v. E. S. & M. S. R. Co. (1881), 45 Mich. 74, 7 N.. W. 728, 40 
Am. Rep. 457; Frontier Steam Laundry Co. v. Connolly (1904), 72 
Neb. 767, 101 N. W. 995, 68 L. R. A. 425; Hayes v. Mich. C. R. Co. 
(1888), 111 U. S. 228, 28 L. Ed. 410, 4 Sup. Ct. Rep. 369; Atlanta & C. 
A. E. R. Co. v. Gravitt (1894), 93 Ga. 369, 20 S. E. 550, 26 L. R. A. 553, 
44 Am. St. Rep. 145; Bourne v. Whitman (1911), 209 Mass. 155, 95 N. 
E. 404. 

8 Raymond v. Hill (1914), 168 Cal. 473, 143 Pac. 743; Stohlman v. 
Martin (Sept. 7, 1915), 21 Cal. App. Dec. 305. 



